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To:  Mark Merante, Staff to the Committee on State Administration and Regulatory Oversight

From:  Eileen R. Simonson, Co Executive Director

Date:  August 3, 2007

Subject:  House Bill 3216, An Act Relative to the Procurement of Wastewater Treatment and Disposal Services

This bill should be sent to study and in fact the entire matter actually requires more study – real study, especially the ability to let private contracts for sewer and/or water operations.

I am director of a volunteer committee (with a paid staff position) that is advisory by contract to the Massachusetts Water Resources Authority and to the MDC before it on matters regarding the water supply sources and system of the metropolitan-Boston and the three communities in the Connecticut Valley that receive direct water supply from the Quabbin Reservoir.  I am grateful for your willingness to entertain my remarks in regard to House Bill 3216, proposed by legislators Kulik and Provost.  Since Rep. Kulik is the western legislative member of WSCAC, I will forward a copy of my remarks directly to him.

I have listened to the careful deliberations of the MWRA on contracts under design-build special act approvals, and the potential, proposed by some of the state’s administrations over the years, to allow more contractual operation of the Metro-Boston wastewater and water system.  The result has been a rejection of almost all such private vendors except for contracts where very specialized expertise is required that could not be justified as a staff cost of the MWRA full or even part time.

House 3216 has good intentions.  As a general comment I believe that an enabling act to provide strictly design – build contracts for certain projects is readily justifiable.  But an operating contract should be on a case-by-case basis, with full public review and participation.  The Bill seeks mechanisms to reduce costs to municipalities and especially small towns which have to improve sewer services and facilities.  However the Bill in effect truncates the standing Chapter 40 limit of holding such private contracts to five years and proposes 20-year agreements with extension potential.   There is, no provision for public hearing and review mechanisms before letting such contracts, and the authorization which may be allowed for long-term contracts may be common in City Councils or alderman forms of government, but certainly Town Meetings should have to fully vote such contracts – it is not clear to me that the not-withstanding language throughout this Bill does not eliminate some powers of town government (town meeting being its legislative branch) – I assume no such things would be supported by this committee or the legislature.

The history of non-municipal operation of public facilities such as water and sewer are not good in our country.  I am not addressing water districts but rather private companies.  State of Connecticut is finding private operators trying to sell off land in watershed to fund system 

upgrades and had to pass a law to prevent it but only after it had to take over the lands of the Bridgeport Hydraulic Company to prevent them from being sold to developers.  Without sufficient oversight, private contractors could try to save costs and often do not pursue the repair 

and maintenance requirements of a system in order to improve profits.  Although a private operating contract does not entailing no ownership or decision making which should avoid proper system O and M, the Bill provides no mechanism for ongoing oversight such as a special town committee or dedicated department to oversee such operators, and should also include interested citizens to report out the status of vital public health related services.   The towns should not be allowed to make such long-term contracts for operating services without some built-in fail-safe mechanisms.  By the time volunteers and burdened small town officials catch up with operating failures (or the DEP catches up through required reports, but small staff makes this almost prohibitive) it can be too late to provide a cost effective remedy, and ultimately, the Town or City is liable for the failure to meet all state and federal and local standards and regulations.   After all, water and sewer services are truly vital public health and safety services! It is too easy for private vendors to act in the shadows in the area of water and sewer services because consumers tend to just see it successfully “flush away” or “pour from the tap” without focusing on the nuances and details – unless they are alerted to the letting of such contracts and witness a pro and con debate or receive material from their community.  

The House of the U.S. Congress just voted to increase State Revolving Loan Fund monies, I understand, and more and more small and large cities and towns are able to access these funds in their states (this is an active program in Massachusetts) to assist with system improvements, leaving them able to better fund operations with local employees.  

I am grateful for this opportunity to comment as I said earlier and hope that you will retain our identification information so that you will notify me of the Committee’s final disposition of this bill.  Let’s go for design-build with greater ease, but not move on operating through such long-term private contracts.

